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Washington Railway and Electbic Co., &c., Appellant, 


George C. Stuart 


Supreme Curt of the District of Columbia 
At Law. No. 61513. 

George C. Stuart, Plaintiff, 


Washington Railway and Electric Company, a Corporation, 

Defendant. 


United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of W T ashington, in said District, at the times 
hereinafter mentioned, the following papers were filed and -proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 


Filed July 30, 1518. 

In the Supreme Court of the District of Columbia, Holding a» 

Circuit Term. 


At Law. No. 61513 


George C. Stuart, Plaintiff, 


Washington Railway and Electric Company, a Corporation 

Defendant. !' 


The plaintiff, George C. Stuart, sues the defendant, Washington 

■ H.■ 1 0 f 


Railway and Electric Company, a Corporation, and for 
action states as follows: 

1—3309a 
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WASH, RY. & ELEC. CO., <tC., VS. GEO. C. STUART. 

On, and prior to, to wit, the 16th day of May, 1917, the defendant 
was, continuously since has been, and now is, a body corporate, main¬ 
taining and operating a street railway line, the cars thereof being 
driven and propelled by electricity on tracks laid in, upon and 
along certain streets and avenues in the City of Washington, Dis¬ 
trict of Columbia, and particularly in, upon and along Connecticut 
Avenue from K Street, Northwest, to Dupont Circle, in the line of 
said Connecticut Avenue, in the said City and District, and at the 
times aforesaid it was the duty of the defendant to operate the said 
cars and to control the movements thereof with due and proper care 
in that behalf. 

On the day and year aforesaid, while the plaintiff, in the conduct 
and management of a certain vehicle, the property of him, the plain¬ 
tiff, to wit, an automobile, was in and with the same endeavoring to 
cross the said Connecticut Avenue, from its easterly side, at 

2 or near its intersection with N Street, Northwest, in the said 
City and District, and in that behalf was with due and 

proper care operating the said vehicle, to wit, in line with the said 
IN Street, to and towards the westerly line of the said Avenue, the 
defendant, by ope of its servants, to wit, a motorman in charge of, 
conducting and operating one of its said cars proceeding upon and 
along the track of the defendant in said Connecticut Avenue, from 
said Dupont Circle towards the said K Street, Northwest, not re¬ 
garding its duty in that behalf, wrongfully, negligently and without 
the use of due, proper or reasonable care so managed, conducted and 
operated the said car that the same was propelled and came into 
contact with the said vehicle in which the plaintiff so, as 'aforesaid, 
was, and greatly damaged the same, to wit, to the amount of Six 
Hundred Dollars ($600), and also violently struck, wounded, 
bruised, hurt and injured the plaintiff, and caused him so to be 
struck, wounded, bruised, hurt and injured, to wit, in and about his 
right hand and wrist, and in and about his right ear, and in and 
about his scalp, and in and about other parts of his body, whereby 
he was caused and suffered great bodily injuries, cuts, bruises and 
wounds, and great and violent shock, to hi nervous, as well as to 
his bodily system, and other grievous wrongs and injuries were to 
the plaintiff then and there done, caused and occasioned, and he 
was rendered and became otherwise sick, sore, lame and disordered; 
by reason whereof, the plaintiff suffered, still suffers, and will con¬ 
tinue to suffer, many and great pains and inconveniences, and he was 
caused to expend and did expend, divers large s ums of monev 

3 in endeavoring to be healed and cured of his hurts and in¬ 
juries aforesaid; all to the damage of the plaintiff Ten Thou¬ 
sand Dollars ($10,000). 

Wherefore the plaintiff brings this suit, and he claims of the 
defendant Ten Thousand Dollars ($10,000) damages, besides costs 

HENRY E. DAVIS, 

GEO. H. CALVERT, Jr:, 

Attorneys for Plaintiff: 




Now comes the defendant in the above entitled cause, by its Attor¬ 
ney, and for plea to the declaration filed therein says that it is not 
guilty as alleged. 

J. S. BARBOUR, 
Attorney for Defendant. 

Filed August 21, 1918. 

Copy to Henry E. Davis. 

GEO. H. CALVERT, 

Atfy for Plaintiff. 

Joinder of Issue. 

Filed August 29,1918. 


The plaintiff joins issue on the plea of the defendant, 

HENRY E. DAVIS, 


GEO. H. CALVERT, Jr., 

Attorneys for Plaintiff. 


Memorandum 


July 19,1919.—Jury sworn and verdict for plaintiff for $1,000.00 

4 Supreme Court of the District of Columbia. 

Wednesday, June 25th, 1919. 

• 9 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice, presiding. 


It appearing that under Rule of Court, judgment on verdict should 
be entered herein, it is so ordered. Wherefore, it is considered that 
the plaintiff recover of the defendant, the sum of One Thousand 
Dollars ($1,000.00), with interest thereon from this date, together 
with costs of suit to be taxed by the clerk and have execution thereof. 

From the foregoing, the defendant by its attorney of record, in 
open court, notes an appeal to the Court of Appeals; whereupon the 
penalty of a bond to operate as a supersedeas is hereby fixed in the 
sum of Fifteen Hundred Dollars. 
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Memorandum. 

July 9,1919.—Supersedeas bond approved and filed. 

Supreme Court of the District of Columbia. 

Tuesday, July 29th, 1919. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice, Presiding. 

* * * * * * * 

5 The Court having this day signed the Bill of Exceptions, 
taken at the trial of this cause as of the time of the noting 

thereof, now hereby orders the same of record nunc pro tunc. 

Assignments of Error. 

Filed August 4, 1919. 

******* 

1. The Court erred in refusing to grant defendant’s motion to 
instruct the jury peremptorily to return a verdict in favor of the 
defendant at the close of the plaintiff’s case. 

2. The Court erred in refusing to grant defendant’s Prayer No. 1. 

3. The Court erred in refusing to grant defendant’s Prayer No. 2. 

4. The Court erred in its charge to the, jury in submitting for 
their consideration, as a question of fact, whether the plaintiff was 
guilty of contributory negligence. 

5. The Court erred in its charge in submitting to the jury, the 
doctrine of the last clear chance as there was no evidence in the case 
legally sufficient to justify the submission of this question to the. 

jury- * 

6. The Court erred in its charge to the jury in dealing with the 
subject of the last clear chance doctrine, as there was no evidence in 
the case from which the jury could find that the motorman of the 
defendant was guilty of negligence in failing to avoid the accident 
after the plaintiff had placed himself in a position of peril. 

7. The Court erred in its charge to the jury in dealing with 

6 the subject of the last chance doctrine, as there was no evi¬ 
dence in the case from which the jury could find that the 

motorman of the defendant by the exercise of reasonable care could * 
harve stopped the car in time to avoid the accident, after the plaintiff 
by his own negligence had placed himself in a position of peril. 
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8 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages_numbered from 1 to 7, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 61513 at Law, wherein George 
C. Stuart is Plaintiff and Washington Railway and Electric Com¬ 
pany, a corporation, is Defendant, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 5th day of September, 1919. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, 

Clerk, 

By FRED C. O’CONNELL, 

Assistant Clerk. 

9 In the Supreme Court of the District of Columbia. 

At Law. No. 61513. 

George C. Stuart, Plaintiff, 
vs. 

Washington Railway & Electric Company, Defendant. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for trial 
before Mr. Jus tice Stafford and a jury on the 19th day of June, 1919; 
Henry E. Da -is, Esq., and George H. Calvert, Esq., appearing on 
behalf of the plaintiff, and George P. Hoover, Esq., and Joseph T. 
Sherier, Esq., appearing on behalf of the defendant, and the fol¬ 
lowing proceedings were had. 

And thereupon, after the jury had been duly sworn, the plaintiff, 
to maintain the issues on his part joined, called as a witness Grace 
F. Embry, who, first being duly sworn, testified as follows: 

That her full name is Grace F. Embry; her husband is Ashton 
Embry, employed as Secretary to Justice McKenna of the Supreme 
Court of the United States; witness lives at 2507 Wisconsin Avenue, 
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and has lived there for about three years. She was on tjhe car at 
the time the accident took place, having boarded the car at Wiscon¬ 
sin Avenue and Hall Place, going to town; that she was accom¬ 
panied by her brother, Edward Embry, who is now in New 
10 ^ork. Witness did not see the actual accident ; she noticed 


the rate of speed at which the car was going before it reached 
Dupont Circle, but did not notice at what rate of speed it was going 
after it passed Dupont Circle. The first she knew of the collision 
was when she heard the noise and confusion. When she first knew 
of the collision cannot say whether the street car had then stopped 
or was still in motion; she knew that a collision had happened be¬ 
cause she heard the noise of the glass, and some one scraiming, every 
one jumping up in the car, and finally the car came to a stop. She 
could not tell where the car was on Connecticut Avenue when it 
stopped, could not say whether it was.above or below N Street; did 
not see the automobile after it was struck. At the time of the acci¬ 
dent witness was seated in the last seat of the street car. After the 
car had left Dupont Circle witness did not notice the motorman, but 
did notice him before the car reached Dupont Circle. Witness is 
not able to stale at what rate of speed the street car was moving when 
she first learned of the collision. 

No cross-examination. 

Thereupon, further to maintain the issues on his part joined, 
plaintiff called as a witness Dr. Edgar Snowden, who, being first 
duly sworn, testified as follows: 

That he is a practicing physician in Washington of fifteen years’ 
standing, and has known plaintiff for twenty or twenty-five years; 
that on the night of May 16, 1917, he saw plaintiff at about 9 
o’clock at Emergency Hospital; plaintiff had been taken there after 
the accident and his head had been dressed by an interne at the hos¬ 
pital ; witness did not see the wound on his head; does not 
11 recall seeing any injury to plaintiff’s hands. Witness did 
not personally give plaintiff any attention. Witness did not 
again see plaintiff until after the injuries were healed. Plaintiff 
stayed in the hospital that night and went to the home of his sister 
the next day. Witness was with plaintiff at the hospital about one 
hour the night of the accident; plaintiff stayed with his sister at 
1905 N Street and then returned to his home in Alexandria. 


No cross-examination. 

Thereupon, further to maintain the issues on his part 


Plaintiff took the stand in his own behalf, and after being duly 
sworn, testified as follows: 

That he is 44 years of age, and is engaged as Business Manager 
of the Episcopal High School, Alexandria, and has held that posi¬ 
tion for twenty years. On May 16, 1917, the day of the accident, 
he left the high school about 12 o’clock, in his Dodge automobile, 
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which he was running; no one was with him in the car, and he came 
to Washington; the accident happened about 6:30 P. M.; about 6 
o’clock the plaintiff left the Rochambeau apartment on Connecticut 
Avenue below I Street, got in his car and drove up Connecticut Ave¬ 
nue as far as N Street; his point of destination was 1905 N Street, 
where his sister lived. 

When he got to N Street he stopped on the south line of the street 
to allow a car to pass that was going north on Connecticut Avenue; 
he then looked back down Connecticut Avenue to see if any cars 
were coming, and noticed a car about a block away, coming to¬ 
wards him, on Connecticut Avenue; he then looked north on Con¬ 
necticut Avenue and the car which he allowed to pass was a 

12 little more than a block away, that is, between Dupont Cir¬ 
cle and N Street; he did not see a car at that time approach¬ 
ing him from Dupont Circle. He then signalled with his hand his 
intention to cross Connecticut Avenue into N Street, and on reach¬ 
ing the southbound track on Connecticut Avenue his machine was 
struck by a southbound street car. Up to that point he was not 
aware of the approach of the car and had not seen it, nor had he 
heard a sound; his automobile was struck just about the middle; 
when it was struck his automobile was smashed up and he was 
knocked senseless, receiving a very large cut about the head, two 
gashes on his arm, one that almost put his thumb out of commis¬ 
sion, and one that almost severed an artery; he did not regain con¬ 
sciousness until after they sewed the wounds in his head and were 
pouring iodine into them, and that brought him to; he was then on 
the table at the Emergency Hospital and does not know how he got 
there except from what he was told; he had three cuts on his hand; 
the scars now show plainly; at times his thumb gets stiff and he has 
to take the other hand and move it before he can use it; that still 
continues; one gash in his head required four stitches to close it; 
his ear was cut so that it was almost dropping down; that took three 
stitches; the back of his head still has a knot on it from the blow. 
After the accident he did not get out to do anyting for five days; 
then the stitches were taken out and he suffered a nervous shock 
for at least three weeks; independent of the injury to his thumb he 
does not today experience any results from the accident. After he 
got out he turned in the damaged car and paid $600 for a new car. 

At the time of the accident he had only had the damaged 

13 car for about six months. After he allowed the northbound 
car to pass, and when he looked towards Dupont Circle, he 

noticed that car and it had not yet reached Dupont Circle, but had 
gone more than half-way of the distance between N Street and Du¬ 
pont Circle; up to that time he had not seen the car coming south 
which struck him and did not see any car coming down, or know 
that any car was coming down, until he was hit. 

Thereupon, on cross examination, the witness further testified: 

That he purchased the Dodge automobile during the winter of 
1916; that it was a touring car, with left-hand drive; that he was an 
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experienced driver of automobiles, having owned two cars before he 
purchased the one which he was driving on the day of the accident. 

When he left the Rochambeau apartment his objective point was 
on N Street between 19th and 20th Streets; witness drove his car 
north on the east roadway of Connecticut Avenue and brought it to 
a stop on the south line of N Street. He made this stop because he 
saw a northbound car and stopped to permit that car to pass. 

When he stopped on the south line of N Street his automobile 
was headed north on Connecticut Avenue with the front of it even 
with the south curb line of N Street, and when he started; from that 
point the northbound car which he had allowed to pass was over 
half way to Dupont Circle. Witness was asked why he ; waited so 
long before he started, and answered that before he started he looked 
down Connecticut Avenue to see that he had time to pass before an¬ 
other car coming north w T ould get to N Street. When he 

14 looked south he saw another northbound car, but it was a 
block away, and he then started up; at the time he stalled up 

he was looking directly up Connecticut Avenue and had an unob- 
striicted view r of the street as far as Dupont Circle; at the time he 
started up he saw no car south on Connecticut Avenue at any point 
between Dupont Circle and N Street, and he then made the left-hand 
turn to go across the car tracks. After he started his car from the 
standing position, and while he w'as in the act of making; the turn 
to go west on N Street, he still had an unobstructed view up Connec¬ 
ticut Avenue, and could see up as far as Dupont Circle, but saw no car 
coming. From the time he started until he was struck by the street 
car he supposed his automobile was going about two miles an hour. 
He had his automobile in second gear. From the time he started un¬ 
til he got on the track and was struck he traveled about forty feet. 
Just as he was about to enter upon the southbound track he still had 
an unobstructed view' up Connecticut Avenue and saw no car then; 
continued to drive, and was struck. Witness was asked what jwas there 
to prevent him from seeing the car if he had looked, and he answered 
there was nothing. The accident happened in daylight; the witness’s 
eyesight is good and his hearing is good. This was a large street car 
which struck him; he does not know what kind of a car it w r as; wit¬ 
ness has seen cars run on that line and knows that the wheels of the 
cars make a rumbling noise, but that he did not hear that npise as he 
approached the track. Witness was asked if before he entered upon 
the southbound track he again looked up Conncticut Avenue, and 
answered “Why? I looked up just before that, and I was looking in 
front of me then.” Witness was asked at what point his au- 

15 tomobile w T as when he, last looked to the north, and answered 
when he was making the turn, he was not on the southbound 

track; he last looked to the north right at the time he turned on the 
northbound track, at the time he turned on the northbound track 
he looked to the north, but did not see the street car. Witness does 

not know what the distance is between the two street car tracks. 

Thereupon, on redirect examination, the witness further testified: 
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That when he noticed the car which he had allowed to pass north 
it had gotten a little more than half way up to Dupont Circle, he 
looked down Connecticut Avenue to see whether he could safely 
venture across the line of N Street, and then he started to make the 
turn going toward 1905 N Street and was crossing Connecticut Ave¬ 
nue in the line of N Street. 

Thereupon, further to maintain the issues on his part joined, plain¬ 
tiff called as a witness H. C. Spahks, who, having been duly sworn, 
testified as follows: 

That he resides at 60S N Street northeast, and has lived in Wash¬ 
ington for thirty-five years; his occupation is that of engineer. At 
the time of the accident to the plaintiff he was sitting on the right- 
hand side of the street car, about two seats, he thinks, from the front. 
The street car was going south on Connecticut Avenue. He noticed 
the rate of speed of the street car at the time and it was running very 
rapidly; witness would say about twenty to twenty five miles an hour. 
He saw the motorman just prior to the collision; there was some one 
on the platform with the motorman, but witness does not know who 
it was; this person was- in conversation with the motorman 

16 continuously from where witness got on the car to the time 
of the accident. Witness boarded the car in front of 2525 

Wisconsin Avenue. Witness was asked if the motorman was taking 
any part in the conversation, and answered: “Evidently, yes; the 
two were conversing.” Just prior to the accident there was no gong 
sounded; there was no appreciable change in the rate of speed of 
the car immediately prior to the collision. Witness was asked how 
he became aware that there was a collision, and answered that he 
was reading a newspaper and glanced up just as the car approached 
N Street and saw the collision; just as he raised his eyes saw the 
collision between the automobile and the car; the automobile was 
turned over on the side and pushed a distance of twenty to thirty 
feet; the accident occurred probably at the middle of the crossing 
and the street car stopped at a point just below the south line of N 
Street. After the accident witness got off the street car and assisted 
plaintiff out of the automobile; plaintiff was lying on his right side 
with his head towards the street car, with a terrible gash in the top 
of his head, bleeding very profusely; at this time witness is em¬ 
ployed at the New Willard Hotel and at the time of the accident 
was employed at the Industrial Home School at Twenty Ninth Street 
and Wisconsin Avenue. 

Thereupon, on cross examination, witness further testified that 
the car on which he was riding at the time of the accident was an 
ordinary box car, the usual car that they run on Wisconsin Avenue; 
it was a long car with seats on either side; witness was on the right- 
hand side about two seats from the front, or probably three 

17 seats; witness was in the second cross seat. Witness could not 
say whether the street car stopped before going through the 

switch at Dupont Circle; was not paying particular attention at that 
time. At the time of the accident he was engaged in reading his 
newspaper; he glanced at his newspaper occasionally from the time 
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point where the automobile was struck to the place where the 
car stopped witness would say is about twenty to thirty feet. 
Witness admits that on May 28, 1917, a representative of the 
railway company called on him at his home at 608 N Street, 
northeast, and that he gave this representative some facts concerning 
the accident, but denies that at that time he stated that the car 
stopped in about five feet after the accident and that the car was 
running about fifteen miles an hour just prior to the accident. 
Witness did not see anything of a northbound car just prior to the 
accident. Immediately after the accident a northbound c&r came 
up and stopped at the scene of the accident, on the south side of 
N Street. Witness had not noticed any car between N Street and 
Dupont Circle. The man whom witness saw on the front 

18 » platform of the car was standing to the left of the motor- 

man with his back to thp witness, and the motorman also 
had his back to witness. Witness was asked if he was looking at 
both of those men just prior to the accident and answered no, not 
particularly. He was then asked how he knew they were engaged 
in conversation just prior to the accident, and answered, “The man 
was standing there in the same position which he had been,” Wit¬ 
ness was asked if he assumed that because of the fact that the man 
was standing there he was engaged in conversation with the motor- 
man, and answered, “Well, from the mere fact that the only interrup¬ 
tion of their conversation was one paused long enough for the other 
to answer.” Witness was asked if the front door of the car was open 
or closed, and answered there was no door to it, as near as he could 
remember; there was no front door; perhaps there was a door; at 
least there was a clear view; the car was all open; witness could not | 
say whether the door was open or closed; his recollection of the 
front of the car was—he knew that he had a full view of the motor- 
man and the gentleman who was talking to him; there was nothing | 
to obstruct witness’ view, that is what he means to say. He was 
asked if at any time he heard anv conversation between these men, j 
and answered “Certainly not.” He was asked how he Icnew they 
were engaged in conversation, and answered he could hear their 
voices, but did not pay any attention to the conversation; he could 
not distinguish what they said from the distance he wss. Asked 
at what point along the road he could hear the voices of either 
of the men answered, “From most any point where the car 

19 was not making too much noise.” Asked at what point it 
was along the road before he reached the place of the accident 

that the car was not making so much noise that he could hear the 
voices of the men, answered, “When slowing up to make stops.” 




He was asked where the car made the last stop before the accident 
occurred, and answered he imagined it was at-Dupont Circle, but 
couldi not state it as a matter of fact, could not say whether he 
heard the voices of either of the men at Dupont Circle. Asked if 
he could tell any point along the road at which he heard the voices 
of the men or either of them, answered he heard them at R Street 
and at the Pit, which is located at P Street and Wisconsin Avenue. 
Witness was asked at what other point, if any, he heard the voices 
of either of these men after the car had left the Pit at Wisconsin 
Avenue and P Street, and answered he did not know; he heard 
them frequently and could see them in conversation. Asked what 
he saw, answered, “Well, you might see two men across the street 
engaged in conversation; you would not be able to tell what they 
said, but you know they were conversing.” Asked if he saw the 
lips of the men on the street car move, answered he did. Asked if 
he saw that just at the time of or just before the accident occurred, 
answered he could not say whether the two men were talking at that 
time or not. Asked if he could see the lips of these men when he 
said the men both had their backs to him, answered they probably 
turned their faces towards each other in conversation. Asked if 
he saw them do that, answered he did. Asked at what point along 
the line' he saw that, answered at points where he heard them in 
conversation. Asked if he saw either of them do that after 
20 the car left Dupont Circle, answered he could not say that he 
did. 


Thereupon the following occurred: 

“Q. Then, as a matter of fact, you do not know whether these 

men were engaged in conversation- A. Not directly at the time 

of the accident. 

Q. At the time of the accident you did not? A. I could not say 
that. 

Q. You do not know whether they were engaged in conversation 
just prior to the time the car reached N Street, do you? A. No, 
sir.” 


Thereupon, further to maintain the issues on its part joined, the 
plaintiff called as a witness Arthur I. Gibbons, who, first being duly 
sworn, testified as follows: 

That he is a policeman, and has been such for thirteen years; prior 
to becoming a policeman he was a motorman, employed by the Capi¬ 
tal Traction Company for three years on the Seventh Street line; 
on the day of the accident he was detailed to watch the home of 
Secretary Lansing, who lives at 1323 Eighteenth Street. At the 
time of the accident he was in the company of Officer Ronayne, who 
was detailed to watch the British Embassy, which is located at the 
northwest corner of Connecticut Avenue and N street. On the eve¬ 
ning of the accident witness and Ronayne were standing on the north 
side of N Street, between Eighteenth Street and Connecticut Avenue; 
that opposite the Louise Flower Shop there is a tree on N Street, 
about twenty feet from Connecticut Avenue. Witness was leaning 
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against that tree, with his back to the tree, facing west on N 

21 Street and Officer Ronayne was standing beside him talking 
to him. Witness was looking west on N Street and did not 

know whether the automobile came up Connecticut Avenue or up 
Eighteenth Street, or where it came from. When he noticed the 
automobile it was between the curb and Connecticut Avenue and N 
Street, going west on N Street to get across the car track. Witness 
was standing there leisurely looking that way with no object in view 
at all, but saw the automobile right in front of him, and as the auto¬ 
mobile was about to get on the southbound track, the front end of 
it just about to get on there, he noticed the street car coming down 
Connecticut Avenue at a fast rate of speed, and in a second oir two— 
he saw it could not help being an accident, and he holloxed to Ro¬ 
nayne, “Look there, there is going to be an accident,” and Ronayne 
turned around; in less time than witness can say it the car came 
down, and this man’s automobile had gotten on the southbound 
track, and the car came up and hit it and knocked it down Connecti¬ 
cut Avenue to right opposite the trash box below the south curb of 
N Street. Witness and Ronayne ran over there. The street car 
was near to the automobile, and it knocked Mr. Stuart from the left- 
hand drive clear over his right door, and his head was then into the 
street car, right into the street car, and his head was all cut, also his 
ear, which witness thought was cut off, and he was all cut up and in 
an unconscious condition. They got him up and some doctor put 
a bandage around his head and they put him in a private automobile 
and sent him to the hospital with officer Grogan, who came up after 
the accident. The witness was then asked to state when he first saw 
the street car coming down Connecticut Avenue, how far 

22 north of N Street it was, and he answered that at the time 
of the accident he did not decide at all, but after he was sum¬ 
moned a week or ten days ago he strided it off, and from where the 
street car struck the automobile to the point where it was when wit¬ 
ness first saw it the distance was forty yards; witness did not, measure 
it, but it was forty strides, and he made the strides good and strong, 
so he thought they were about a yard. Witness was a motorman 
for three years and thinks he has knowledge of the rate of street cars. 
He was then asked how fast the car was going when he saw it, and 
he answered it was going anywhere from twenty to thirty miles an 
hour, he would say at least thirty miles an hour. When witness 
first saw the street car and attracted officer Ronayne’s attention he 
did not see the motorman; but saw the glass in front of the cat, and 
a few seconds after he saw the car he saw no speed was slackened 
up and he knew the accident could not be avoided; he saw the street 
car was not making any attempt to slacken and he knew there had 
to be an accident; he did not hear any gong sounded. Witness 
stepped off the distance and would say that the automobile was 
knocked fifteen yards by the street car. After the accident the 
street car stopped right by the automobile, it was right into the 
automobile, and the plaintiff’s head was right up agains;t the front 
of the car; it was stopped at a point forty-five feet from the place 
of collision. Witness stepped off the distance from Dupont Circle 
to Connecticut Avenue and it is two hundred and fifteen steps or 
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yards; witness can step about a yard; each concrete block is about 
a yard and he regulated the distance by that as well as by his 
strides. At the time of the collision the automobile was 

23 right over a trap, and that trap would put the automobile 
in about three or four feet from the north curb- of N Street, 

it would put- it in the right space, he was on the righthand side of N 
Street. 

Thereupon, on cross examination, witness further testified the ac¬ 
cident happened between 6 and 6:30. The house of Secretary Lan¬ 
sing which witness was detailed to watch is located on the east side 
of Eighteenth Street between N Street and Massachusetts Avenue 
and about seven tv-five vards north of N Street Witness and 
Ronayne had been standing there for probably ten to twenty min¬ 
utes before the accident occurred; it could not have been more than 
half an hour, because Ronayne had to pull in at the box. Witness 
was asked how long a time before the accident he had been looking in 
a westerly direction and answered that he could not tell, that he might 
have been there five minutes or ten minutes. Witness was leaning 
with his back against the tree looking west on N Street, and the 
other officer was standing there facing witness; presumes he and 
the other officer were engaged in talking all the time they were 
there; at the time of the accident witness was not looking in the 
direction of the house which he was detailed to watch. Witness 
was asked if he noticed the automobile come up Connecticut Ave¬ 
nue and stop on the south side of N Street so as to permit the car to 
go north on Connecticut Avenue; answered that he did not, that he 
might have seen it, but paid no attention to it; he did not see it or 
notice it; he did not notice a car going north on Connecticut Avenue; 
there was no northbound car there at the time of the accident. 

24 At the time they were standing there Ronayne was facing 
south until his attention was attracted by the outcry of wit¬ 
ness. At the intersection of Connecticut Avenue, N Street and 
Eighteenth Street there is a triangular building; in the lower part 
of the triangle is the flower shop, and the tree which witness speaks 
of is the only tree in the space on N Street between Eighteenth 
Street and Connecticut Avenue. While witness was standing there 
he had a clear view up Connecticut Avenue as far as he has told by 
his measurements; from the point where he was standing he could 
see north on Connecticut Avenue for seventy-five or eighty yards. 
At the time of the accident he was looking out west and had 
been looking in that direction for some minutes. Witness 
was asked if there was anything on the ground at the time of the 
accident to mark the spot where he stepped off so that he could lo¬ 
cate the point where the street car was when first saw it, and he 
answered that at the time he saw the street car it was at the upper 
gate of the British Embassy, and that is where he stepped off to; 
from the point where the automobile was struck to the British 
Embassy gate, from the point where he was standing he could look 
across on an air line and he saw the street car at the upper gate of 
the British Embassy. Witness recalls that at the time he first saw 
the street car it was then opposite the gate of the British Embassy, 
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and it was to that gate he stepped off the distance. The gate he re¬ 
fers to is the upper driveway gate, not the upper gate that goes into 


the office. At the time he first saw the automobile it wss in motion 
and was between the east curb and the northl»ound street 

25 car, going west, and in a position about three to four feet 
from the north curb line of N Street. Witness is positive that 

the automobile was straightened out due west; it was straightened out 
going due west and was not in the act of turning. When witness 
first saw it it had not yet reached the northbound track. The back 
end of the automobile was probably a foot or a foot and a half west 
of the east curb line of Connecticut Avenue. At the time witness first 
saw the street car the front end of the automobile, as near as wit¬ 
ness can estimate it, was about to enter on the southbound track, 
part of it may have been on the southbound track. Witness’s atten¬ 
tion was attracted to the southbound car by seeing a car running at 
a rapid rate of speed, and he could, of course, hear the noise made'by 
the running of the car; there was no difficulty in hearing the noise 
made by the car; it was making a considerable noise; there was no 
trouble for any one to hear the street car. Witness presumes the 
automobile was traveling from five to eight miles an hour, going very 
steadily. There was nothing whatever to obstruct the view of the 
man driving the automobile nor to prevent him from seeing the 
street car. Witness could not see the man in the automobile, 
could not see the back of the automobile. At the time the au¬ 
tomobile got squarely on to the street car track the street car 
was right up on it. It was about as far as from the witness stand 
to the post at the counsel table (a distance of approximately eight 
feet.) Just as the front end of the automobile was about to get on 
the southbound car track the street car was at the British Embassy 
gate. Witness thinks the street car was going at least thirty 

26 miles an hour. After the accident the car stopped at the 
trash box on the south side of N Street; the distance from 

this point to the north curb line of N Street is forty five feet; at the 
time of the accident the automobile was three feet south of the north 
curb line of N Street, so that the street car after striking the automo¬ 
bile ran forty two feet before it came to a stop. 

Thereupon, further to maintain the issues on his part joined, 
paintiff called as a witness John J. Ronayne, who, being first duly 
sworn, testified as follows: 

That he is a policeman, and has been such for four years; on 
the day of the accident he was detailed to watch the British Em¬ 
bassy at Connecticut Avenue and N Street. At the time of the acci¬ 
dent witness was standing with officer Gibbons on the north side of 
N Street about five or six yards east of Connecticut Avenue; Gibbons 
was looking towards the car track and witness was facing him. 
Witness’s attention was attracted by Gibbons’ shout; he looked 
around and the first thing he saw was a, street car coming along and 
plaintiff’s machine crossing the car track; when he first saw the street 
car it was three or four feet from the plaintiff’s automobi e; witness 
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saw the street car strike the machine and carry it about fifteen yards 
down Connecticut Avenue. When they get over there plaintiff was 
bleeding from his head; he had a cut on his head and his ear was 
almost tom off; witness noticed cuts on his hands; and the mal- 
chine was pretty well broken up. Plaintiff was carried away in a 
private automobile and witness assisted to put him in it. Witness 
was asked if he saw the motorman do anything with reference to 
reducing the speed of his car; answered, “Well, after he had 

27 struck him, of course he tried his best to stop the car.” Wit¬ 
ness did not hear anything sounded; it was the shout of 

Gibbons that called witness’s attention to the car coming down the 
street. When witness saw the street car it and the automobile were 
coming together, and they were only a distance of about three feet 
apart; that was the first witness saw of the automobile; the automo¬ 
bile was in the line of N Street, about three or four feet south of the 
north curb line. After the accident the street car stopped about even 
with the trash box south of N Street, which is a distance of fifteen 
yards from where the contact occurred. 

Thereupon on cross examination the witness further testified: 

At the time of the accident witness was not looking in the direction 
of the British Embassv, and officer Gibbons had his back in the 
direction of Secretary Lansing’s house. Witness’s attention was at¬ 
tracted by some remark made by Gibbons; he then turned and 
looked west; when he did this he saw the automobile, and it was on 
the car track, about three or four feet from the north curb line 
of N Street; the north side of the automobile was about three or four 
feet south of the north curb line of N Street; it was about midway 
of the car track; at the time Gibbons made the outcry witness turned 
and looked immediately, and just as he looked the collision oc¬ 
curred; it happened that quick; when he looked the street car was 
just about to strike the automobile. 

Thereupon, further to maintain the issues on his part joined, by 
stipulation of counsel, the memorandum or entry in the book of the 
Emergency Hospital concerning the treatment of the plaintiff was 
read in the presence of the jury as follows: 

“Name, George C. Stuart, Episcopal High School; age, 42; 

28 diagnosis, lacerated hands, head, and right ear. To rest room. 

(Signed) John M. Fealey.” 

Thereupon counsel for the plaintiff announced their case in chief 
closed. 

Thereupon counsel for the defendant moved the court to direct 
the jury to return a verdict in favor of the defendant on the ground 
that the evidence showed that the defendant was guilty of contribu¬ 
tory negligence, which motion, after argument, was overruled by 
the court, to which ruling of the court the defendant noted an excep¬ 
tion, and the said exception was duly entered upon the minutes of 
the court. 





Thereupon, after the foregoing motion of the defendant had been 
overruled by the court, counsel for the defendant announced that 
the defendant elected to stand upon the case made by the plaintiff 
and would offer no testimony on behalf of the defendant, as he did 


not desire to waive the exception noted upon the refusal of the court 
to grant the motion for a directed verdict. 

Thereupon the defendant offered the following prayers: 

Defendants Prayer No. 1. 

The jury are instructed that upon the whole evidence in the case, 
as a matter of law, their verdict should be for the defendant.” 
Notation: “Refused. Exc. W. P. S.” 


Defendants Prayer No. 2. 

The jury are instructed upon the whole evidence that 
29 ' the plaintiff was guilty of such contributory negligence as to 
preclude a recovery in this case and their verdict should be 
for the defendant.” 

Notation: “Refused. Exc. W. P. S.” 


Each of the foregoing prayers offered by the defendant were sev¬ 
erally refused, and to the action of the court in refusing to grant each 
of said prayers the defendant severally noted an exception, which 
exceptions were duly entered upon the minutes of the court. 

Thereupon the court charged the jury as follows: 

: t 

“Charge to the Jury. 

| • 5 ' 

The Court (Stafford, J.): \ 

Gentlemen of the jury, in the declaration which was filed in this 
case the plaintiff claims that his car, his automobile, was collided 
with by the ear of the defendant company because the defendant’s 
servant was not regarding his duty or the duty of the defendant with 
respect to the manner in which the car should have been operated, 
and wrongfully, negligently, and without the use of due, proper or 
reasonable care, so managed, conducted and operated said car that 
the same was propelled and came into contact with the said vehicle 
of the plaintiff. 

The declaration does not point out more specifically the respects 
in which it is claimed the motorman was careless, but from the 
evidence, as I understand it, the plaintiff claims that the motorman 
was operating the car at an unreasonable rate of speed and was not 
properly observing what was before him upon the track, and 
30 did not have his car under reasonable control. You will 
consider whether the declaration is made out in those par¬ 
ticulars. 

It was the duty of the defendant, through its motorman, to oper¬ 


ate the car at a reasonable rate of speed 
2—3309a 


at the place where it was 
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then operating it, in the circumstances; it was his duty to keep a 
reasonable lookout for objects before him on the track; and it was 
his duty to have the car under reasonable and proper control. If 
there was a failure on the part of the defendant, through its motor- 
man, to comply with the law in that respect, as I have just stated the 
rule, then the defendant was guilty of negligence. If so, the next 
question is whether that negligence was the direct and immediate 
cause of the accident and of the injury to the plaintiff and his auto¬ 
mobile. If you find in the affirmative upon that point, then so far 
the plaintiff’s case has been made out; that is, he would have proved 
that the accident was due to the want of care alleged in the declara¬ 
tion, was directly, proximately caused by it. 

But another question arises, and that is whether, even if that was 
true, the plaintiff himself was guilty of contributory negligence. 
If the plaintiff’s failure to exercise the care required by law inter¬ 
vened and contributed directly to the happening of the accident, 
consequently to the injury to him, then you could go no further 
than that, except for the third point in the case, and that would 
be a good defense, because negligence bars a recovery on the part of 
the plaintiff. The plaintiff was bound to exercise reasonable care 
for his own safety in the circumstances, reasonable, due care, and 
if his failure to exercise such care directly contributed to 

31 the accident and the injury, then, as I say, that would bar 
a recovery except for the third point, which I have to call 

your attention to. 

If you find that the plaintiff was guilty of contributory negligence 
in attempting to cross the track as he did attempt to cross it, and 
thereby immediately contributed to the accident and the injury, 
then another question arises upon the evidence, and that is whether 
after he had carelessly put himself in a position of peril from which 
he could not withdraw, the motorman saw his danger or in the ex¬ 
ercise of reasonable care on his part would have seen it in time, by 
the exercise of reasonable diligence on his part to have saved the 
plaintiff from injury. If you find that point in favor of the plain¬ 
tiff, the plaintiff would still be entitled to recover, notwithstanding 
his carelessness in getting in a position of danger. 

So that you have to consider the circumstances as you find them 
to be from the testimony. Just what was the situation? The plain¬ 
tiff says that he came up Connecticut Avenue to the line of N Street 
on the east side and stopped, that he turned and looked back, that 
he stopped and permitted a car proceeding north to go on its way, 
and then looked back and saw another car coming in the same direc¬ 
tion at a distance of about a block, and then seeing no car to the 
north except the one which he had allowed to pass, he turned into 
N Street, and thereafter he proceeded; that when he last looked 
north -he saw no car, as I say, except the one that was proceeding in 
a northerly direction, and there was this other car coming from the 
south. That is the situation he faced when he attempted to drive 
across at such a rate of speed as you find he was making. 

32 Now was he guilty of negligence in not doing otherwise than 
he did at that time? It is claimed that if he had been exer- 
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cising reasonable care at that time he could have avoided the acci¬ 
dent and the injury. I think it is a fair question of fact for you to 
decide whether he was or was not guilty of contributory negligence 
at that time or at any time during which he was attempting to cross 
the track. That is all a question of fact for you. 

If you find, as I say, that he was guilty of contributory negligence, 
that is, a failure to exercise reasonable care for his own safety in the 
circumstances, and that lack of care directly contributed tq the acci¬ 
dent, and the injury, then so far as that part of the case is concerned 
the defendant would be entitled to a verdict. If you do; find that 
he was careless in getting himself into a position where he was likely 
to be struck by a street car, or if you find that he had got into a 
position where he could not get off in time to be saved, but that 
after that this motorman was careless and failed to exercise reasonable 
care to see what was on the track before him, either saw the plaintiff 
or in the exercise of reasonable care would have seen him, and there¬ 
after failed to exercise reasonable care and diligence to avoid the 
accident, then the defendant still would be liable. 

So far as the right to assume that any car coming down the track 
he was about to cross was proceeding at a reasonable rate of speed, 
the law is as just stated by Mr. Hoover, as I understand ijt; that is, 
that one has a right to assume that the car, if one is coming, will be 
operated in a normal manner and at a reasonable rate of 

33 speed and under reasonable control, unless there is something 
in the circumstances to indicate the contrary to a man in 

the exercise of reasonable care on his own part. If there is, then he 
must take such steps as a reasonable man would take in similar cir¬ 
cumstances. If there was not anything to indicate it, then he 
would have a right to assume that the car was being run at a rea¬ 
sonable rate of speed, that if a car was coming down the street, it 
would be coming at a reasonable and lawful rate of speed. 

As to the subject of damages, the plaintiff claims the right to 
recover for the injury to his automobile and for the injqry to his 
own person. Upon that subject the declaration alleges that the auto¬ 
mobile was struck and greatly damaged, to the amount of $600; 
that he was' violently struck, bruised, hurt and injured upon his 
right hand, his wrist, and in and about his right ear and in and 
about his scalp and in and about other parts of his body, and that 
he suffered great bodily injuries, bruises and wounds, was violently 
shocked in his nerves and bodily system, and that thereby he became 
sick, sore, lame and disordered. 

He would have a right to recover by way of damages, if he recov¬ 
ers at all, a fair compensation for the injury to his automobile, what 
you find from the evidence it was damaged, estimating his loss 
therefrom in dollars and cents, and also a fair sum by way 

34 of compensation for the other injuries that you find he re¬ 
ceived in the accident, and for the pain and suffering endured 
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Thereupon, at the conclusion of the charge of the court, the fol¬ 
lowing occurred: 

“By the Court: All the points reserved by the defendant may be 
considered reserved without repetition. 

Mr. Hoover: I want to point out my exceptions to your Honors 
charge. 

On behalf of the defendant I except to your Honor’s charge, first, 
in submitting to the jury the doctrine of last chance. I make the 
exception in the form of excepting particularly to all of the lan¬ 
guage your Honor used when you began by stating to the jury that 
under certain circumstances ‘you will consider the third point’— 
all that your Honor said on that I except to on the ground which I 
have already called to the attention of the Court, that from our 
standpoint there is no evidence on which it is proper to submit that 
question to the jury. 

Secondly, I desire to except to your Honor’s charge where your 
Honor spoke of the contributory negligence of the plaintiff and 
stated to the jury that on the evidence it was a question of fact for 
the jury to decide, on the grounds which I have already indicated 
to the Court. 

Your Honor then again reverted to the doctrine of last chance, 
and stated, in illustrating the doctrine, that where the man got into 
a position of danger where he could not extricate himself. I want 
to also object to that on the grounds I have already stated as to that 
particular point. 

Then when your Honor charged the jury as to what duty was im¬ 
posed upon the plaintiff, your Honor stated to the jury that 
35 the duty was imposed upon him by law of exercising reason¬ 
able care, without defining to the jury what that consisted 
of, so that I ask the Court to instruct the jury, if I may do so, that 
at this time, as to just what that means, because I have offered no 
prayer on that point, and the Court has stated the particulars as to 
the defendant’s act which might constitute negligence, but not as to 
the plaintiff’s. 

Then I desire to except to so much of your Honor’s charge as 
stated to the jury that the plaintiff had a right to assume that the 
car was being operated at a proper rate of speed; and in the course 
of your Honor’s charge to the jury your Honor stated that the law 
was as I had stated it; that I had stated it correctly. What I stated 
to your Honor was that it was not applicable to this case because 
there was no evidence that the plaintiff saw it. It is on that ground 
that I make the objection. He had no right to assume anything, 
because he had not seen anything at all. 

The Court : There is that difference betwen the statement I made 
and what you stated, and the jury will take it as I stated it. It is 
modified to that extent. 

Now, as to the duty of the plaintiff when about to cross the track, 
of course it is the duty of one about to cross a track in the way that 
the plaintiff was about to cross, to exercise reasonable care and dili- 
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gence with reference to looking and seeing whether a car is ap¬ 
proaching, and you will keep that in mind, although I did not men¬ 
tion it. 

You may take the case, gentlemen.” 


Whereupon the jury retired to consider of their verdict in 
the trial of this cause. 


Be it further remembered, that the foregoing contain^ the sub¬ 


stance of all the testimony introduced by the plaintiff on the trial 
of said cause; each of the exceptions stated to have been taken by 
the attorneys for the defendant were so taken and were duly allowed 
by the court and entered upon its minutes before the jury Tetired to 
consider of its verdict, and in order that each and every thereof may 
be preserved and made of record in this cause this bill of exceptions 
is duly stated and signed and ordered to be made of record in the 
above entitled cause, this 29th day of July, 1919. 



Settled by consent: 


HENRY E. DAVIS, 

For Ftf. 

GEO. P. HOOVER, 


JOSEPH T. SHERIER, 


Attfys for Deft. 

WENDELL P. STAFFORD, 

Justice. | 

. 



To Henry E. Davis and George H. Calvert, Attorneys for the Plain 


Please take notice that, on Thursday the 31st day of July, 1919, 
at ten o’clock A. M., or as soon thereafter as counsel may be heard, 


the proposed bill of exceptions attached to this notice, a copy of 
which proposed bill of exceptions is herewith handed to you, will 
be submitted to the court to be settled. 

GEO. P. HOOVER, 

JOSEPH T. SHERIEIf, 
Attorneys for the Defendant. 


Service of a copy of the foregoing proposed bill of excep¬ 
tions, and notice of the submission of same, acknowledged, 
this 21st day of July, 1919. 

HENRY E. DAVIS, 

GEO. H. CALVERT, 

Attorneys for the Plaintiff. 
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38 [Endorsed:] At Law. No. 61513. George C. Stuart, 
Plaintiff, vs. Washington Railway & Electric Company, De¬ 
fendant. Bill of Exceptions. Law offices, George P. Hoover, 406 
Fifth St., N. W., Washington, D. C. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3309. Washington Railway and Electric Co., &c., appellant, vs. 
George C. Stuart. Court of Appeals, District of Columbia. Filed 
Sep. 9, 1919. Henry W. Hodges, clerk. 
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